For the foregoing reasons, the decision of the administrative law
judge is reversed and the case is remanded for further proceedings
consistent with this opinion.

Marian Peajrljnan Nease, Commissioner

Commissioner Lawson,dissenting;

The majority's opinion herein would discount evidently successful
administration of the Federal Coal Mine Health and Safety, Act *of 1969
(as amended in 1977) in determining when a violation may -be found to be
"significant and substantial" under the 1977 Act.

The decision under review upholds clearly applicable precedent
since Alabama By-Products, 7 IBHA 85 (1976).  The administrative law
judge's finding is that a violation is of a significant and substantial
nature if it presents more than a remote or speculative possibility that
any injury or illness may occur, and only purely technical violations or
those with only a remote or speculative chance of any injury or illness
occurring may not be cited as significant and substantial.

The majority would, however, overturn this decision to hold "...that
a violation is of such a nature as could significantly and substantially
contribute to the cause and effect of a mine safety or health hazard if,
based upon the particular facts surrounding that violation, there exists
a reasonable likelihood that the hazard contributed to will result in an
injury or illness of a reasonably serious nature." The mine inspector
would be required to determine the seriousness of the hazard contributed
to by the violation in terms of the potential injury or illness presented.
In addition, he would be obligated to consider the likelihood of the
injury or illness occurring.

The appellee's position is also found wanting by my colleagues since
this "would result in almost all violations being categorized as significant
and substantial".

The majority's concern is also expressed with the effect that the
interpretation argued for by the Secretary, that is, existing law, would
have on what are categorized by section 104(e) as "pattern" violations.

831er is given notice that he
